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GOVERNMENT OF

INDIA (BHARAT SARKAR)
MINISTRY OF RAILWAYS (RAIL MANTRALAYA)
(RAILWAY BOARD)
o FEOMVI9/PNIAL, NEW DELHI

Dated: 19.09.2003

’ v General Managers & FA&CA)s,

i“ 7onal Railways & Production Units,

Sub:- Judgement dt. 16-07-2003 of CAT/Mumbai Bench dismissing

O.A. No. 580/1999 filed by All India Retired Railwaymen’s
Fedration Thane & two others V/s U.0.1.

o 40 o o o e ok o e ok

A copy of the jud

gement dt. 16-07-2003 of Hon’ble CAT/Mumbai bench dismissing
)A. No. 580/1999 filed by

All India Retired Railwaymen’s Federation & two others, Thane
wking directions for revision of pension/family pension of retirees of the period 1.1.1986 —
112.1995 by revising their pay notionally as on 1.1.1996 as has been done in the case of pre-
i,l.1986 retirees by revising their pay notionally as on 1.1.1986, is circulated for information and
pidance. It is desired that similar cases , if any, are being contested by your Railway or are to be
_led in future, the same may be contested on the strength of this judgement.

RailwayBoard.
DA: As above.

Copy to :- EPPC-I, DPC, EDV(E),DS(D),EDE(Res), EDE, JS, JS(G), JS(E), E(G), ERB-
I, E(O)LILIII & (CC), PC-III, IV,V, E(P&A)LII and ERB-1.

i ion & Pensionders’
. Murthy, Director (PP), Department oi_' Ptfnslon .
Welffl?epy;?;‘loc?:n ::,o(l;cal‘lhllg;ak Bha:van, Khan Market , New Delhi with reference to their
] ]

Case No. 38/3/99-P&PW(A).
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CENTRAT, ADMINTSTRATTVE TRTRUNAT,

MUMBAT BENCH

Dﬂted this

'hle Mr.Justj
, Iw”wQ%p Mr gEQtlce R.R.K.Trivedi - Vice Chairman
p: Hon ' -PNANKAT Pragag -Mamher (R)

O.n.

the ﬁ‘ day of July, 2003

580 OF 1999

all Tndia Retireq

Aqan1ar1nn ThanpRallwaYmen'g

Rr

Thane, West Aruti Road,

Mrs.S.A.Sane,
qpprpfary

p/o 5-A Sopan Ram Mar
poad, Thane (West). -
chri D. Jangal
R/0 Ganqal 8 Hnuqn
arahmin Co-op Houqlng
society, Plot No.10
NaupAada, Thane (West). - Applicants

(Ry Advocate Shri S5.V.Marne)

Versus

Union of India
through the Secratary,

Railway Board,Rail Bhavan,
New Delhi.

The Secretary,

Ministry of Puhlic Grievances,
& Pension,

Department of Pension &
Pensgioner's Welfare,
Government of Tndia,

New Delhi.

General Manager,

Central Railway.,
Mumbai ,CST, Mumbai. - Respondants

(Ry Advocate Shri g ¢.Dhawan)
ORDER

"'_.'q
»

fon’ b];}“ Mr Shankar Prasad, Member (A) -

who are twWo individuals and Thane Rranch

Thg applicants , | i
| ! ASSOClaTlOn are aggrievad 'y
AH Tndia Retired Railwaymen s )

vav Ccommission and the
rh Ceantral Pay
of the if

% racommendations ' i
= 1 NG

il central novernment. in not granting

luent orders of o

"
L[>
g

L 2/-



A,
e,

irrespective ¢

; S
the Ppnslonar‘ tha
11 _
jon %0 hat the said
A nded that 19 ‘ases
of pen en content Gt i,
EQUB1‘T) t hae be ‘
date of ret1rement (n”qnnannp with the Dr1”“‘nlnq
. in WY
. (5 n”r' ) .
¢ the ~eapondents ' o pench of the Apex court in ¢
0 Jtut )
ronst )
the R 1983 aC 130
ted DY in, AT ‘ )
snunc1A - ynion of Ind
kara
+f N.S.NA
~gaa |
i ion have s8stat
Railway admmmtrnf.n ted thas
ta N
respondent.s . . '
4 e d senaion 18 a matter of poliny S
t afit of pAay and |
-~F Nar .
gqranting into account.  various factg,,

iF p.\fif]Pd fn tﬂkp

. ) -
the 1“\blnmPJ | i
al 1mpl1’catinns and availability f resources s,
sncluading finanaci |
fit. or how much benefit should ba grantad anq
t enefit .

decide wha hen | .

of f date is fixed afta,

rom } ’l [ Aar t l‘ ! I i me | ] e Cl r-
wh it ) . u a " - - 1
¢ G ﬂ‘:‘idF‘rat 10n t;he Vﬂr'T.O \.q faCtOr'\q 1 IH' 'r‘g 1 -inp . ;.
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ective to be achieved.

taking
Such a policy is nnt

aspects and the ohj
~pen to judicial review unless the same is arbitrary and against

the puhlic policy with the ohject to be achieved.

Thay have relied on the decision of the Apax Court in tha
~ace of Krishna Kumar Vs. Union of Tndia, 1998 (?) Sl 35 (8]
Union of Tndia Vs. P.N.Menon, ATR 1994 SC 72221 and Commandar

Headquarters, Calcutta and others Vs. Capt. Biplahendra Chanda,

T e,
P weIf g,

7?1597 5 _
f' ﬁﬁ-ﬁ (}“) 51 143 (8C). The Apex Court in the cass of state of

-

::; ‘F‘.’.U ) '
( njah & others Vs. Ram | ubhaya Ragga etc., 1998 (2) St.J 35 (8C)

-'has held as follows -

‘When the o
Overnment. forms ite palicy, it is hased On

numher
of circumstances of

; facts, law including
Cﬁnﬁ,rnintg hﬂﬁ

a .
o Aba resnurces. Tf is also bhased 7

experts opinj
on. Tt WQ“]d
ha

dangerous ¢ t is asked
to test the Urjlity s if Court

r Y
w®nafiniag) affeat nf the policy ot

s



3
its  apprajgaj h
asa .
The court woulqg diS:gagn the facts set out on affidavits.

realm which belongs to ? ;t23i£u£§32 ﬁntering into this

Pay Commission ip Chapter 137 has
eidered the Pension

St
‘ Micture PATA. 137 @%plains the concept
f PAY PATILY, which jg 44 follows -

o

term Equaligatqq + Which is also known by the
lan i ‘
should gat i of Pension, means that past pensioners

pension which their

PASt pensionerg " ag tgsngémf of retirement of tha
PI&-SUpPposes the exjgte P. Of Parity in pensien
: Egégtence of a universally acceptahle
3 AL aArison can he drawn between past and
c

C:;rggtm;g£1rees‘ The only Possible manner in which this
A Or._poss1hle 1s by introducing the system of Rank
SYHEan oF Raﬁﬂeppﬁanlon for One grade. At present the
BE Mo offi = -10Q 18 In  vogue only for persnnng?
tI1Cer rank in the Armed Forces. Under this
SY&tam if the person hag held the rank, from which ha
rgtlres for ten months Or more, his pension is calculatsq
With reference to emoluments at the maximum of the scale
of pay attachegd to the rank irrespective of the actual
pAy drawn by him. Tf he has not held the said rank for
the minimum reriod of ten months, his pension is computad
with refarance to maximum pay of the next lowar rank

which he held for ten months . "

The Commission then analysed the disparity in pension and

L]

tes the extent of disparity. 1In Para 137.11 it has noted the
of absolute parity a principle which has already been

of Judges of Supreme Court, High Courts,

Qnceded in the case
> A

'NG'and to a great
Pto certain levels by grant of One Time 1ncrement.
their recommendations are contained in para

extent in respect of personnel of Armed Forces
® :

The view of

‘he Commission and

' ' ig as follows -
137.13 and 137.14 which 1 bt



Pension with reference to the maximum Pay of the po
pensionar at the

5,

) a?ﬂEﬁQQ‘DEHSiO“ which has been rejected.

g P - T i
3 Egpomm@g_ed continuance of existing procedure
X N i -

4

. irable to grant complete j,
"137.13 While it 1: 2§2;;:ers irrespe¢g%ze82£a§gﬁtdate
pension to all pisfhgs may not be feaiénéiderable- agay
og zg:igizggéizTEEmplicatiOng ng;gigﬁ of past penSionezz
;rocess of bridging ;2: giﬁ ;gtion by ‘tha ?ourthlgpc Whgn
has already been ore  granted additiona TE?GIEf in
past penslones lidation of their Riis 60 by ehinl s
addition to Co?sgpaqonable parity needs to. 3 ;O“Flnued
o attiéngiﬂzege senpletis DATity Gyl 8 DRRICH. O Time,
SO as

agic objective of parit
137.14 As a follow up gi gggsgon of all the Dre—lggé
we would recommed thatdtb notional fization of their bay
retirees may be updated iing the same formula as for tpe
Bp S ol d B e Ogtep would bring all the pagt
serving employees. This form or on the Fourth Cpe pac
pensioners to a common platior 11 th ; ay
cales as on 12.1.1986. Thereafter, al b € Densionerg
iﬂ: ‘have been brought on to the Fourth CFC pﬁy scales hy
notional fixation of their pay and thosa who have ratirag
on or after 1.1.1986 can be‘treated allke. in regard to
consolidation of their pension as on 1.1.199€ by allowing
the same fitment weightage as may be'allowed to ?he
serving employees. However, the consolidated pensiop
gshall be not 1less than 50% of the minimum Pay of the
post, as revised by Fifth CPC, held by the pensioner 3t
the time of retirement. This consolidated amount of
pension should be the basis for grant of dearness relijef
in future. Gthe additions to pension as a result of oyr
recommendations in this Chapter shall

not, however,
qualify for any additional commutation for existing
pensioners."

‘The Commission has also considered the demand of one Rank

The Commission has

of determining

on the basis of emoluments and qualifying service.

st held by the
time of retirement. The Commission considered

the ¢ ifi :
oncept of modifieq Parity ang recommended ag follows -

RMC i~



"137'22'onwe have given our careful consideration to the
squest? S£ While we do not find any merit in the
sugaes égn tD revise the pension of past retirees with
o nt O maximum pay of the post held at the time of
Fetliﬁzegr,uas revised by the Fifth CPCT there 1is force
11 EHat gdm?nt‘that the revised pension should not less
thanthe atm1331b1e on the minimum pay of the post held
E%e Fifthrgpireewgat the time of retirement as revised by

¥ have no hesitation in conceding the
ard : vanced by pensioners that they should receive
a pension at leagt based on the minimum pay of the post
as revised by Fifth Pay Commission in the same way as an
employee normally gets the minimum revised pay of the
post be holds. We recommend acceptance of this principle
which 18 based on reasonable considerations.

13?.2% The Commission has decided to enunciate a2
principle for the future revision of pension to the
effect that complete parity should normally be conceded
upto the date of last pay revision and modified parity
(with pension equated at least to the minimum of the
revised pay scale) be accepted at the time of each fresh
pay revision. This guiding principle which we have
accepted would assure that past pensicners will obtain
complete  parity between the pre-1986 and post-199€
pensioners bhut there will be only a modified parity
betwegn the pre-1996 and post 1996 pensioners. The
enunciation of the principle would jmply that at fhe time

of the next pay Commission, say, in the year 2006,

complete parity should be given to past pensioners as

petween pre-1996 and post-1996 and ‘modified parity be

given between the pre-2006 and post-2006."

S -
1 The Commissgion also condlidered the benefits to employees

0t governed by Pension Schema i.e. CPF/SRPF

and the recommendations of the

;msioners!functionaries
pect of these employees are contained in Fara

5mvssion in res
)
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g Subsequant

to the decision of the Apex court in

the Ministry of Finance jgsuad certain

).§.Nakara's (5upra),
f Dhefence also issued carft

l ain

inistry 0

rders. Thareafter the M1l | | |

' tgs before A Constitution

he applicant '
rderg. It was argued DY t
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L4 "‘"—-F‘q v ¥
Of Indlan m= ZsBTVICAeSs Leaq”;

cench of the APE aar aIr 1991 SC 1182  RBEL 88 8 Tesuly
dlar ‘
y on O{ In 2
1nd others V& Unl of D g.Nakara (supra) retirees .
case o L
igion in the ta of retirement

ngt

1 - weCt
-ank 1rIeHL ‘
hchithg game T ; p@ﬂSion and this ghonld be the P
ount © 3
he Same am ' .
th 4 and ghown 17 the appendices to tha
te anc

D_S.Nakara

N i was ;alculﬂ
e h g case (supra).

in
mewnrandum :hallenged 1

fourt took note of the decision XX XX XXX ¥ vy
The Apex * Tl )

ranstitution pench in the case of Krishna Kumap
Const ! 3

XRXKXXX of the
ATR 1990 SC 1782 and axplained the decisiog

Vs nnion of Tndia.

, : ing words =
ip N.S.Nakaras ~ase 1N the followl q

no ' . sad pension scheme in the context of
"ﬁigh rEEE 5;2?;?&;5 waﬁ rendered in Nakara (ATR 1983 5¢C
;Eéﬁ prévided for computation of pension according to a
more liberal formula under which "average emoluments"
were determined with reference to the last _ten months
calary instead of 36 months' salary provided earlier
yielding a higher average, coupled with a slab system and
raising the sealing l1imit for pension. This Court held
that where the mode of computation of pension 18
liberalised from a specified date, its benefit must be
given not merely to retirees subsequent to that date but
21so to earlier existing retirees irrespactive of their
date of retirement even though the earlier retirees would
not bhe entitled to any arrears prior to the gpecifiead
date on the basis of the revised computation made
acanding to the 1liberalised formula. Four the purpose
of 'such a scheme all existing retirees irrespective of
‘their reﬁirement were hald to constitute one class, any
;gigﬁggndavizin?hwithin that class baing impermisshie
re;iréesgwag . .b:t decision, the pens1nn.of all earlier
e S witg e computed as on the specified date !IFf
thé bacié Iy the liheralised formula of computatlor}nn
eaAbTe il dt?e average emoluments of each retiree
< o nS ate of retirement. For this purposé

o revision of the emcluments of the earliel

retirees under the Scheme. Tt was clearly stated rhat "f

co T
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—
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nsioners fq
he P€ orm a o
; different formy), -
1y on the Y af . ation -~
5nlfred e Laround  gon ﬁgrd1nq Uneque; “20NOF  be
e K Thig a 2tireq . treatment

r c : CF | ]
Nakara and nO‘mQre COrdlng o s 4 rliar and some
© 18 the decigion in

1
A8y, thgir cOm

‘ Ordinari) .

quoting therEfrnm_ HOHSV13 ) decisiOnt‘:T:Rtiqn
on tha . "Ver hout e;
reas learn:d the impagsi gqg ;
Yera - ; Coungel a N VIQ‘J!’)r the
7. V18wsanatha
'® Army Officers
: 'Live appeal by shri
rces seems t re v Shri
Fo O Suggest that denia;m;}nézg_gankq 6f Armed
logica atitioner's claim
i el ghi l' relief flowing refusal of
disp S 1ncorrect impressi is only to

akara at SG * Y AT e -

om the decigion in Nakara

and we are \u i
nable to find anything in Nakara to support
( YPUL L

such claim.

14. Nakara (AIR :
considncainn beforégggogg 130) dgc1s@on came up for
in Krishna Kumar v other COHStlFUtlon Bench racently
: L V8. Union of 1nd an ~
1782). The petitj : ndia, ( AIR 1990 &C
1 loners in that case were ratij ad i lwas
employees who were covared b §EATAC. AR 2VNY
Contributory Provident Fund SChgmgr °p§§d i tﬂelgallﬁay
. - ; . was = that
EizésecrEtérges and pension retirees constitute different
c . S and 1t was never held in Nakara that pension
rg_lrees and P-F: retirees formed a homogesnous class
even gthough pension retirees alone did constituts a
homagenous class within which any further classification
for thg purpose of a liberalised pension scheme was
1mperm1331b}e. It was pointed out that in Nakara, it was
never required to be decided that all the retirsses for
all purposes formed one class and no further
classification was permissble. We have referred to this
decision merely to indicate that another Constitution
"Bench of this Court also has read Nakara decision as one

6. limited application and there is no scope  for
en] he ambit of that decision to cover all claims

enlaxging t _ , : ;
made by the pension-retirees or a demand for an identical
amount of pension to every retiree from the same rank

aven though the

of the date of retirement,
juments for the purpose of

different."

Y jve : F
irrespectl commutation of

reckonable emou
their pension be

ad issued an 0.M.dated 25.5.1979

The Ministry of Finance h

rtion of Dearness

Allowance as pay far the purpose

‘ing a po

.8/-



qpﬂf'r f:.f Governmant SerVantq
res L :

n

3 w =
benefits h

N

of retirement 497. The APEX Court in Union 4
1 .
r 30.9.

: Inqy,
sidared the quUESLion a8 to yheyy,
) consider

retire on or afte

Vs P.N.Menon (supra - The Division Bench of the ’
said cut off date was arbitra Pay
Court held that . ' Bhe GOVEan?nt hor gznauthOrity‘ oy
" whpnpvﬂée a State within the ﬁ ‘nl?g nf -'-'tir-i
can be held Egnsfitution: frames 3 sctgm_ OT pergq 3 ‘;hi‘
12 Diup;?:n;uatéd from seiglg:éengethé 122;2 Eﬁﬂzg?aint;’
re : et SAne b |
??‘js always n‘;‘;e‘gz’;ii‘i’i: to the dates of superannagii t
one and all, i-ev:ised scheme in respect of pogt_ ;g i,
As such aml_(f implemented with a CU‘{ off date, Whicy égt
benefits, be reasonable and rationa in the Lighy qn
be held tfl34 of the Constitution ?egd not be heig o _bf
Article It shall not amount to 'picking oyt 2 be
invatid. il wnenever a revision takes place 5 M
¢rom the Eaﬁorﬁe inperative, because the henefit p,. tOh}le
gﬁggzgewiﬁhin the financial resources avallabla )8

With the
Government- "

. me Apex Court in K.L.Rathee Vs. Union of India gp4

others, ATR 1991 SC 2763 has considered the following question

Gt Acording to the clar?fication issued by tha
Ministry of Finance, the revised pension ig tq4 ba
coemputed on the average emoluments drawn durin

g the 1ast

ten months'of service. This rule wil}l apply to all the

pensionars. However, the definition of emoluments ag ip
"force at the time of the retirement of an employee has
»_f’rnnt'.--*u‘n:dergone any change. The case of the petitioner is
/. that fd]lowing Nakaras case (AIR 1983 gc 130) he has to
i%, 1 hé givBA the same amount of pension as other employees of
-+ of his Zank irrespactiva of the date of retirement "

- The Apex Court hald -

Nakara's case reported in ATR 1983 SC 130 is not
coo28e of universal application irrespective of the facts
and circumstances of the case. When the Government
decided that pension Was to be calculated on the basis of

A
m’RT'Dﬂl&I“B.Dhn?rﬁnzﬂhu-4u. i 3 .
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verage salary drawn gyep erioc

ft was held in Nakara that :h?srléﬁlgﬁi;?:t ;ET m:nthq,
apgiéigd 3;:2 tOTﬁggS@hpersons who haqd Fatired g:rqE: rE:
no . + hlowever, doeg '
emoluments of the Person who wnrznﬁan:?zq ;?:i :2:
nogigisg dgggeaggldﬁgosgh Who havas raetjreq hs.-’forrar the
no g @ same statyug must be traagnd'r;
he the same. Nakara'g case doe at  the
last ten months emolumentg musg ggtdéggeddggnbetssg sthe
for all the employeeg at the time of their retiremgige
The emoluments have tq be calculated according tn‘thé
Government rulesg at  the time of retirement of the
employees. But, 1f the Principle of average of last ten
months emolumgnts has been adopted for gome empléyﬂ;s
then that Princple must pe extended to all the employaes
who have retireqg before them. Nakara's case diq not ié%
down thqt the reckonable emoluments for the purpose of
Calculgtlon of pension Must be the same for a person
occupying the same post. Therefore, petitioner is
entitled to ask for computation of pension with referencs
to emoluments which he never got. "

W Similarly the Apex Court in the case of State of
sthan Vs, S.K.H.Samiti, 19a5 (2) SLR 121 was considering the
titutional validity of Rule 268H of Rajasthan 5ervice Rulag,

which prescribed a cut off date. The Apax Court hald

nag. After considering the respactiva contentions made
by the learnad counsal for the parties, it Appears to s
After the impugned decision was made by the Rajasthan
High Court, this Court has considered the import of the
decision rendered in D.S.Nakara's case. This court has
noticed the ratio in D.S.Nakara's case as indicated in
Krishna Kumar's case (supra) and in Indian Ex-Services
Leagues' case (supra) and also in Rajasthan Pensioners
Samaj's case (supra), it has been clearly indicated by
7»-this Court that the Government servants can be governed
. by different sets of retiral benefit rules with refersnce
; fﬁ;.their holding office from a cut off date. In Krishna
Kumar's case it has been indicated that in D.S.Nakara's
case this Court considered a case where an artificial
date was specified classifying the retirees into two
different classes even thoggh they ware qovernei by
the same rules and were similarly situated. Such
e where hoth the groups were governed by the

ssifcation
g;;:qiggﬂs amounted to deprivation of one group of the

I ] ' i NS ]PS Tt wAas nn]y
of 1liheralisatian oflpenq1nn ru
?;n:;;; gituation it was held in D.S.Nakara's case that

e 10/2-
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D.5.Nakara's case

Rench of the Apex Court in Krishna Kumar's case (

Tndian Ex-Servicag

capricious, arbitrary and whimsical thereby off
“ruls of law as enshrined in Article 14 of the

10

' 2 libe :
) ate from which the .'rallsat'h
specification 059 ;gecgme into force gai_iggigrary_ 1op
DenSion_rUIQﬁ wek;ra'g case, clearly in 1.f ed  thay ;
Court, in D‘”'Nzcheme put only a rev;ilg?'g tge ®xistj,
wBE ok 2 AN < not a new retiral i g L 1t w?
scheme and 1t was 4 revision of existing b?neflt. Iu
sa case of upwar pointed out that if j n

. i 8 ; _

g gl Cas?oagegz, a new retiral benefit gpq CO:T:
:h011§pp$ec?:¥8d an argument that those who haq :
ave J

i 3 . -Tay
: ;pect it. The Constitution Beney 7
re?lf?d Eﬁiii'qnogaqghp has wupheld different N
Krishna § i

: S‘?‘!tg.
tiral benefits being made applicable to tha ampl . of
retira 8 _
retiring prior to April 1,

1977 and retiyinq_ thEreafizis
gy by the Constitution Bench .-
s been indicated ek,
éiiqﬂg: Kumar's case that any argument ton'ghe COntrarg
'quid mean that the government ;an1 n“q“r.Change the
t;nﬁition of service relating to ret{ral benef1t§ W.a ¢
;lparficular date. It hasé Eowgziréfbﬁiz EointEG out
; k a date ¢ 0 5 Nat bhyy .
t the State cannnot back a - . 4y
ETé Es prescribe a date in a reasonable manner havip,
r:;;ard to the relevant facts and circumstanceg . .

24 Tn the instant case, the date 29.2.1964 i,
5ﬁ§ﬁH under Chapter XXTTT—@ has not.heen faken out :
The @Government has taken into consideration the need fq,
A liberalised pension S&cheme for thqse Governmans
servants who were in service on 29.?.1994 anq who woulq
be retiring after and the new liberalisad ?an51on Scheme
under Chapter XXIII-A was Introducad with effact from
March, 1964.

n
J'~_|_:19

of hat

25. It is not necessary to go into the question as to
whether the liberalised benefit for pension shoulq have
also heen accorded to the Government servants retiring
prior to 29.2.1964 because such exercise being g3 matter
of policy decision for the executive, must be left to the
congideration of the State Government. The wisdom in a
policy decision of the Government as such is ot
justiciable unless such policy decision isg wholly

ending the

Constitution or such policy decision offends any
statutory provision ak g the pProvisions of the
Constitution. GQave ag aforesaid, the Court need not
ambarkX on uncharterad ocean of public poligy. ™

Tt is clear ‘rom the above that the decision given in

(supra) has been explained by a Constitution
supra) and the

League'sg cage (supra) . The  same,

1=
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interpretation has also followed in the remaining three cases

cited above. The decisiong of the Apex Court are the laws of

the land as per Article 141 of the Constitution and they are

binding on all Courts and Tribunals.

a3
5  Tn view|what has been discussed above, there is no merit

-

oy

e cavs -.‘|- -._'.l\
c-7in thhs OR. The OA is accordingly dismissed. No order as
. vy .

to costs.

(R.R.K.Trivedi)

(Shankar Prasad) Vice Chairman

Member (A) Viaifed True Copy
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