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GOVERNMENT OF INDIA (BHARAT SARKAR)
MINISTRY OF RAILWAYS (RAIL MANTRALAYA)
(RAILWAY BOARD)

No. F(E)IIL2001/PN1/d6. NEW DELHI Dated:J .01.2003

The General Managers & FA&CAO;,
All Zonal Railways.

Sub: Judgement dy. 24.9.2002 of ¢

AT/Caleutta in O.A. No. 1273/2000
filed by Shri K

K. Das, Ex. CCS/E.Rly Vs, UOI & Others.
LT

S letter of even number dt. 1.8.20072
/Calcutta in 0.A. No.

In continuation of Board’
" dt. 24.9.2002 of CAT : -
udgement ; 127372000 filed by Shri K.K. Das.
ch_CCs/E.Rly against UOI for grant of pension option y:

g after a period of 21 years from his
e o it oy ESMiSSed on merits and on the greure o s time barred, is
circulated herewith for information ang guidance,

, @ copy of another

g It‘is de_su' ed that in respect of similar applications if any, counters should be fled in
consultation with t'he conducting Railway counsel, praying for dismissal of applications on the
basis of aforementioned Judgement of the CAT,

Calcutta.
3 Please acknowledge receipt,

C ) onmnms
/(ZTQI/{'EERAM)
. Director Finance (Estt.)IIN.,
Railway Board.
DA: As above.
Copy to:

EDPC-1, DPC, EDV(E), DS(D), DE, DE(G), IS, IS(G), JS(E), IDE(G), ID(PG), E(G),
ERB-IIL, E(O)LILIII & (CC), PC-IIL, IV,V, E(P&A)LII and ERB.L

Copy to Smt. Ganga Murthy,
Khan Market, New Delhi.

T 3daw (177 YW mw Y Tr SR TG 4127472000 ) SFivw
WA 90 T SR, AT WA 29+9+2000 a1 ®en AT
TROSE Ty o Y|

Director (PP), DOP&PW, 3™ Floor, Lok Nayak Bhavan,
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reial Superintendent, €.
v Caleutty, 0 "Sesh Kiran",
i Shantiniketan, Bolpur,
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; Loarg Ex-officiq Principal
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117,
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the applicant Wwas in Nailvay servien and he retireq on
He was C.P.¥. holdnar and he is more than 80 years old

ihe caze for the Arrienl s that the pension scheme was
Hadlway ~jivco 190y and the options Were qiven .

Lo time incliding the retired ones for

Lhe option for switching over to

rob o avadlable  during  the veriod from

Auplizant was deprived from cphing

io It is averved than in view of the decision of the

vy Lhe Supreme Court, the
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- PUbesl 1o 2riteh vt Lo Lhe ponsion scheme, 8

wension
It been prayed Lhal Lhe responcder s L rIHI‘Cl"‘" to grant pe

Ve bhe app e and tros Lhe date o Ll retfrement,

3 e veply of U reepondents 15 that the applicant did

i man
not opl for pension while in service, whereas there were Y

opportunities for him to give his option. Therefore, he is noF

entitled to opt for pension now.

d.~ We have heard Lhe learned counsel for the parties and

perused the docurents placed on record.
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FF“’ ‘ 5 The conlenbtion ol i, Hista, learned counsel for tho
¥ oo W ' |
‘{ N\ : L ‘*alpllganL was thal the Bombay Kench of Likis Tribunal in the case
E ) TR nn‘
' b / Sul Ghansham  bass  aml 0 Sonsa e, ¢ro/Central  Railway (Tn

e -

X\ ,,",
\J_ " NO.27/1787) decided on 4l 1117 held Uiat denial of the benefit
- SV
"\n J:n 'M— o
Y

o Lha pension  schome 1o the cmployees ;ho retired during the
veriod from 1.4.69 tu 14.7.72 was atbilrary, discriminatory and
unreasonable Lecause Lhe Rarlwav servantls who retired during that
period did not have an opportunily to opt for pension scheme. He
poinled out that the Hon“ble  Supieme Curt dismissed the SLp
No.5%73 of 1%un preferred againat thie order of the Bombay Bench
. vide wurder dﬁtod ©.5.20 and Lhat the review application No.&3 of
1982 filed in Lhe sawe mAtier wie also dismissed vide ordor dated
6.5.21. e Canvassadf.hat Uw'Ldko of Krishena Kumar_v. Union
of lndia & 0rs, [ATR 12%0(2) 50 555) does not come in the way of

arant of reliel to the applicant in view of the observations made

.

at paras 28 and 29 of the report.

G, che other haog, M, anqnpadhyay' ]eﬂf“@” counsel for

the tvspondants  contendey thal  tie applicant had enouet

oppurtunilies to give ortion iy (he reision schame, but e «io

HoL _ent and choce pe Pemarn under | he provident fund sclhiruge
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T not
. . it was3
Y e pis contention wag that

rial whelher on t)a date o
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icant the
the reticranent of the applica
mat
option for penfion wag available

» but ths material thing is that

whether the applicant had yot

OFPortunity to opt for pension or not.

Relying on the casea of Union of

Ldia and Ors. ve. A. J. Fabian (
(1997) 10 sCC 465), Krishana Kum:,\r_; OEs, v, Unfon of India ‘& Org.
cited by the learnmg covninel  fop

the applicant and D.T.C. Retired
loyees' Aasociation
EmpiC

and Othara e, etc. v. Dpelhi

Transport
ration, etc. (2001 SU=5LI qg)
Corpor: ! 101) he Prayed that the application be
disinissed.

7. We have gjvap the mat ()

N thought ty) congideration. it jg
not dispuled that ).

I .Ill‘.'1y I :||rl-"|

had Yranted the relisf
matter where the enpleyeas |y

in such
b

i filed patition long after his retirement
on the ground that he did not hay

¢ an erplttunity to Qive option for
pension scheime and the Hon'tyla Surreme Court dismissed the SLP against
the said judyement. lHowayer,

the matter does not end here. 1p the
R case of Krishena 1{1_111_1::_:_ (aupra) the Lonstitution Bench of the Apex Court
pPrincipla that those i

chose contributory tung
* scheme and received their cont.y

ribvition az also that of their employers
~atithe time of retirement conZtilute a separate class and could not ba
compared with those who opted [or pension ac

heme and chose Lo recejve
pension subsequent to thoir relirement,
pe .

the total amount receivable

upon their remaining life Span. liheir Lord

ships further observed that
while in the .

;ase of Penvion zetirees who are alive the Government has
a continuiry obli‘cjdtiorl ard il one is affecteq by dearness the others
may alzo be similorly affected, Lut jn the case of P.F.

retirees each
one's rights having tinally crystau

sed on the dace of reticement anc
receipt ot P.F. beuefitn and kherw Loing o continuing obligation

could not be tiaated al
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. 1ot oal o
I K frunr tambn Huneh 0l
p e e g aen ol the tombhay .
P ' Joer g LD v
Lutelships Jaave oo the same ON facts. In our
) }

and Jdi stinauiehnd

this Tribynal ?
(1 observallons made At para 2

of the

e S5O . declislon in the
i1 rapébl‘ ﬁe said that even After the E. :
rfport. | ‘ rctireas/!|r|

of Kcishena Kurar A 016G, oo -
. ) : hey had d for the 'same while In
entitled for opension thuugh 2 not opte

(sypra) - the PF

service.

| their
The same caueation came to be considered by

A tamamurthy
Lordchips of Lhe Supreme Court in the caze of V., K. ham

' itioner
Ve Union of India [1974 SCA(LRA) 1541 whercin the potitio

had rEl.iI'EJ in the year 1217 withoul t‘.-'.('l‘f_‘i!‘.ing the nl)tifJn to

[t was observed that the

Come over tu the pension scheme.

i 3 ' . . " 4 'e
petitioner had six opportunilior Lo opi for pension scheme and h

having failed to do so was ot enlitled Lo opt for pension. 1In

that case Lhejr Lordshipe noticisd the ob<ervatjony made by Lthe
Counstitution Benen in Lie casn of Kt ishena Kumai upholding he
deviszion of (e Rowbay Heuch of e Tribunal and Lhereal ter  the

observation as follows :-

"tnoview of che aforenard ceries of decisiong of
this Court explainina and distivauishing Nakara case the
conr iusion is irresiztible  that the petitioner who
retired in the year 1972 ane Jid not exercise his option
Fo come over Lo ihe Pension Seleme even though he was
Qranted six opportunities ig not entitled to opt ' for
Hension Scheme ar  this length of time. Ihe decision of
Ghansham Das cass on which the learned counsel  for the
petitioner placed roliance, the Tribunal relied upon
Nakara case and granted the relief without considering
Lhat Makara decision e been distinguished ip the
Constitution Rench cace nF Kriskena Kumar and vther cases
reterred to supra., ihetelore, di=missal of the special
leave  petition agrinst L zgid udgment of the Tribunay
cannot be held to ba [ny 1oid down by this Court, in view
of what hus_b?en stated in Keisipna Kumar case, The
?ther qgc15:un of  ihs Coutl, in  the case of R.
:x:g?rr“‘?fﬂfge Efr?:if::ufy'rojfod unon_the dismissal of
l’ribunnl l;!l ("f!'l'l"l s i . L!"E J'\"IU“"-'“'J or the

- AL Das Lane g disposed of the matter

-'.Hldl. I.her-'(n.-n_ N TN alao carnot  he | .
degcicion M ANy g ¢ eld- ito be a
e Y TenLian  air Law, It aforesajg
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V/ Qpviously  becawse e gl That (e Mgvisdent Fund Svhamn sy
pore Demeficial Lo um,
11.  The: Princival Beneh of this rribynal In the case of A
Selakrishnan vs UOI & Ors. and C. B. Lallvs, UOI & Ors. (ops-
1368/97 and OA 1372/97) uetided on 27.10.99 has held the similar
view.
This Bench also in the ca=n of Salil Kumar Dutta vs. UOIL
L Ors. (0N 528/01) decided un 29.1.02 took the similar
_L',,\\ vicw. fhere i3 no eause

scaken consistently by Lhier
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satourt decision.
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Lo Lake a view different from thecne

Tritunsl which is-based on the Supremne
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ciliie materiai‘on record, we do

e and theicfore, we dismiss Lhis
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