GOVERNME

NT OF INDIA (BHARAT SARKAR)
MINISTRY OF RAILWAYS (RAIL MANTRALAYA)
(RAILWAY BOARD)
No. F(E)m2009pN1/1, NEW DELHI Dated: 7.08.2003

The General Managers & FA&CAOQs,
All Zonal Railways & Production Units.

Sub: Judgement dt. 24.3.2003 of CATIChmd-ignh dismissing O.A. No.
1169/HR/2001 filed by Shri Surinder Singh & Others.

L2l

j igarh dismissing O.A. No.
A copy of judgement dt. 24.3.2003 of CAT/Chl.Eﬂlg.ﬂ :
1169/HR/2001 filed by Shri Surinder Singh & Others for taking mm the em:ﬁ
Special Pay along with their notional pay for revising their gensnoimd tha‘t(s?@ A
1.1.1996, is circulated herewith for information and guidance. It is des linesm cases,
any, being contested by your Railway may be contested/finalized on the same lines.
’ N vt
Dy. or Finance (Estt.)IIL,
Railway Board.

DA: As above.

I,
Cony to:- EDPC-L, DPC, EDV(E), DS(D), EDE(Res), EDIE, 1S, IS(G), IS(E), E(G), ERB-
E(gl,n,m & (CC), PC-IIL, IV, V, E(P&A)L, 11 and ERB-L.

2 L L}
Gang i nt of Pension & Pensioners’ Welfare,
- 5 a Murthy, Director (PP), Department of £ s,
g'gp;l;?)}, IS;:]‘: Nayak Bhavan, Khan Market, New Delhi with reference to their
45/86/97-P&PW(A).
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COR “BLE S
AM © HON'BLE MR.JASHIR S.DHALIWAL, MEMEER (JUDL.) &
B

1; Surinder Singh S/0 Shri Narinder Singh, aged &7
yvears, Chargeman (Retired), House No.972, Ward No.2,
Yamuna Nagar

Vishnu Nagar, Jagadhari Workshop,
(Haryana) .

singh S/0 Sh.Krishan 8ingh, aged 77 Years,

2. Amar
No.5-A, FPrithvi Nagar .

Chargeman (Retired), House
Farrukapur, Jagadhari (Haryana) .

Shri Fauja Singh, Chargeman
Quarter No.135/C, Railway

Yamuna Nagar {Haryana) .

3. Didar Singh 8/0
(Retired), aged 77 years,
Colony, Jagadhri Workshop,

Applicants

By : Mr. D.R. Gharma, Advocate.

Versus

h Chairman, Railway Board,

h 1 Union of India throug
Ministry of Railway, Rail Bhawan, New Delhi.
2. chief Works Manager, Nor thern Railway, Jagadhari
Workshop, vamuna Nagar {Haryana) .
Respondents

By : Mr.Yogesh Putney, Advocate.
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Three applicants have joined in this 0.A. pleading

that they are pre = 1986 retirees from Railways from the
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be counted
Board letter, this special pay has to

pad that when they
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sald special pay drawn
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retired, in view of Annexure A=3.

inin
by them was duly taken into accowrt fbr determ g

pension and othe retiral penefits. On

their
recommendations of 4th Cenlral FPay Commiggion, Pay
structure of employses was revised w.e.f. 1.1.1986 and
thus even pensions pf Pre-1786 retirees were revised.
After 5th CFC the same have been revised mef. 1.1.1996
in respect of pensisns. Government of Ircha ;sfuéd oM
dated 27.10.1997 which has been adopted by the Kalkway
Board with a direction to revise pension/fami ’7 pension
of all existing pensiop=rs in terms of para 4 . of OM
w.e.f. 1.1.1994. The same has been reproaduced n the

0.A. The 9th CPC Reconwe
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respondents, had the bagl W,
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; ssued by Government of India ae

UM dated 10.2.1998 has
al®0 been adopted by Railway WBoard

prescribing the

manner of revising Pension of pre-19a84

pensionera, [t

done by notional fixation of their pay as oan
1.1.1986 by

adopting same formula as

applied to

the
serving

employees and thereafter for

consolidation of
their

pension/family pension as on 1.1.1986

to treat
them

alike with post-1.1.1986 retirees.

Annexure A—-4
was subsequently modified vide OM dated 7.12.1998
providing for grant of pension to be not less than
J@%/30@Y. respectively of the minimum pay in the

revised
scale

of pay introduced w.e.f.

1.1.1996. Respondents

actually

revised the pension of the applicant details
of which have bee,given by them in par 4 (vii). For
applicant no.l1 pension

consolidated w.e.f. 1.1.1996

comes to Rs.3341 + 82 as personal pension; for applicant
no.2 Re.3936/~- and for applicant no.3 to Rs.3000/-. They

plead that as per annexure A-3, element of special pay
was to be continued to be accounted

for computing the
pension and to see that there is no disadvantage to the
applicants due to revision of pension.

2. Their gnﬁnunnﬁgqxs that in view of Annexure A-4,
‘-Q o ‘:k

respondents héﬁ% f;xéh\ﬁ ional pay of the applicants as

on i.1. 198&,w1thnuﬁ Ea@;ng into account the element of
: gy
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2673/- and NoO.
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t Rs.
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-4 and
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) approached the
than the pension now fixed. They app
higher an
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iected vide Annexure
have been rejec
A-9 but the same
that element of

1]
dated 22/27.12.2000, inforaing them

nts for
special pay is not countable towards emolume

ification

revision of pension. They re’v upon a clari ’

3 i d.
Annexure A-2, as to how specjal pay is to be treate

They have reproduced the same and finding same to be

relevant, we are also reproducing a® under i1-—

"Treatment of special pays

The element of special Pay will anly be taken
into account for notional pensiéon as on
1.1.1986 in those cases wheve the [Vth CFC has
recommended tin2 replacement of tle applicable
pre-revised scale with special pay, by a

revised scale without special yay. Since
Bpecial pay ceased to be reckened: for the
purpose of pengionary benefilg. - ten 1.1.86,
this element jpac ta be ercly for the

Purpose thereaftey and as such ghould not be
included for up-dhtiy\g the pension pf pre-gs

3.  Association of Retiyed Railway emplnyeel took

up the matt i
atter with the regpondents througk ANngxres A-



being ignored, They hav .
L}

thus
prayed fo
ardére r quashing the

at
Annexures A1 and As2
— and

: any ot
instructions e

to the
extent these prohibit counting of
special

pay a
Y alongwith notional pay w.e.f. 1.1.1986 for

determinin i
t ¢
9 their revised pension/family pension w.e.f.

1.1.19
96. They pray for further

direction to revise

their i .
pension/family pension w.e.f. 1.1.1996 by taking

i
nto accPunt the element of special pay along with

notional pay with all the consequential benefits of

‘arrears with interest @ 18% per annum.

4, ' Respondents  have filed detailed reply

contesting the case of the applicants. They have placed

on the file Railway Board letters, Annexures

R-1, R-2

and R-3 in support of their action, mentioning that

special pay being drawn by them at the time of their

retirement has been taken into account for granting them

pension which is treated as personal to them which in

the case of the applicant no.l was Rs.B2/- per month,

and has been paid to him alongwith basic pension and

other reliefs on it. They plead that recommendations of

5th CPC wure implemented w.e.f. 1.1.1996 correctly.
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pension & pensioners’ Welfare through the Miniltry whicp,

has not even been impleaded as a party. They are alg

estopped from challenging the recommenditions of S5tk Pay

Commission., Under all these orders, Anrexures R-1 ang R-

2 it has been specifically provided that special Pay ig

not to be taken into account in determining payable
pension. Under para 1303 of Indian RailwaayEstiblishment
Code, emoluments have been defined for calcwlation of

retirement benefits and under it special pay goes not

fall within the meaning c;f €moluments. There has been

no loss to the applicants i receipt of pengion, under
the DMs. issu-d-aﬁu adopted ; by the Railway Minighey, as
mentioned a o When some _‘Pbs; was noticed belwg taused
to the applikants on rwi\lgi;ér\ of pension, the same was
withdrawn and as per the optjér of the applicant the

Pension has been revised as pey #heir request. As per

Railway Board letter dated 20.4.1987, the element of
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personal pension is tg
€ continued separatel
Y

t0 be merqed Nlth the p.n ‘ and not
sion,

3. They al
s
0 plead that even w.e.f. |
.e.f, «1.1986,

| } ]
i

in  addition to

o ¢ :
pecial pension, which has been

continued. It
was not to be merged into the pensi
on

under vario
us orders of the Government of India as

adopted by the Railway Board as shown by letter dated
20.4.1987. Applicant No.l continued receiving special
pension and his first representation waé dated 21.9.1993
regarding an error in calculation of pension but it was
considered and disposed of vide letter dated 28.5.1993
with intimation to him that pension being received by

him of Rs.1104/- plus personal pension of Re.812/-

w.e.T. 1.1.186 was correct. Applicant apparently was

satisfied and did not challenge it. After implemnntation

of racommnndations of 5th CcpC pension of applicant was

revised O his option dated 4.4.1998 vide FFO dated

1.11.1998 fixing his pension at Rs.3254/- and Rs.1690/-

of thé minimum of the revised grade w.e.Te

peing 0%
1.1.1996. S1nce,f§q was drawing pension of
Rl ~ .
,b fJ k i he
Rs.334/- plus t Rq BZ/-‘wa$ personal pension:

3 l\- . I}
t J . .
representnd oh b 11 ZBBB ‘tn re—examine his case with

that Lrev1sed pension should not be

the plea



Thus, revised FFO mentioning Pensior
I of

dilldVIﬂthlDul.

withdrawn vide orders dateq
Rl.3294/- was OV.Mb.r'
y to the APPLLCANt with permingyq, |
o

2000, ki S

earlier pension ot -
to keep drawing R®.3341 /- -

him
ion. He made further r!Pr!lcntationl, which

personal pens
disposed of vide Annexure A-1, There 14

have been no

lo88 caused to the applicant. No rejoinder has bean

o

filed by the applicants. We have hear Mr, p,p, Sharma
L]

Advocate for the applicant and My Yogesh Putney
]

advocate, for the respondents.

6. The basic point in issue 45 ag 6. il

pension given to the applicenwds on the basis

personal

of special pay being received by them ol the time of
their retirement can be treated as Pt of their
emoluments on which the pension is to be revised or as

to whether this has to be treated as a separa¥z element.
It is apparent that even w.e.f. 1.1.1986 pension plus

personal pension was separately worked out soder the

relevant Government of India fwstructicns adopted by the

Railways. Applicant had conth nued receiving it as

separately as personal pay. Pis first repvedentation

against this was filed on 21.5. /793 and disppsed of vide

orders/letters dater 28.5.199% . This has nevier been

challenged by the apilicant. Any claim thus nct to treat

\a,

|




Or

for working out
the formula of

L4 ®viaing Pension far
Pre-19g4 rutir.-l. hia Notional

Pay, Special pay could

concernnd, Stood finalised by Felection ot

ccepted by
the Aapplicant and never challanged before any court ot
law, this Tribunal agrees to the objection ot
Fespondentg

that the 0a ig barred under Roint of law o

46'\ e~ Tall
L

\
M for this Purpose. Same question canngt be allowed tobL

AI’E—

of

open merely on the ground that after implementatiun

Sth  ¢re recommendatinns, his notionaj Pa&Y was to be
worked out w.eof. 1.1.1986 like the Persons who are
still in regular employment

and thus Special pay should

been treated 8% part of his emoluments,

concerned, that had already been considered and rejected

58

o " Ny | .
in 1943. Even Anthsrwiséffywe find that under the

.
definition of emolumerts .for

s

4,

;iamputing pension as given

]
I

s | Vl" 1 dDES
i Railw 3 dshment Code special pay
Uy -

not fall within the definition of emoluments.

ivi lement
6. Applicants have continued receiving the e
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of
Special pay and its benefit after their retirement

bei
Ng treated ag Personal pension in addition to pension

worked out on their emoluments.

It is the emoluments

minu
8 special pay which was to be taken into account for

fixinq their

notional pay as on 1.1.1986 by treating

theam

at par with reqular employees on this date. Any

disadvantage

Caused to applicants in revision w.e.f.

1.1.1996 has been Corrected by issuance of withdrawal of

modified PPO o that they keep receiving the pension at

a higher rate which was at their own option.

7. Annexure R-1 is a copy of letter issued on the

basis of recommendations of Sth CpC relating to grant

of PCO Allowance (known as

Special Pay prior to 1IVth

CPC Recommendation) to staff of production control

organisation. Fara 5 ig being reproduced below being

relevant for the present controversy :-

"3. The PCD allowance will not be reckoned for

any benefit such as DA HRA, CCA, pension

gratuity and fixation of pay on promotion."
Similarly, Annexure R-2 is an OM issued by the

Government of India and para 2 of the same is reproduced

below 31—

"2. Treatment of special pay

The element of special pay will oiily be taken
into account for notional fixabion as on
1.1.1986 in those cases where the TVth CPC has
recommended the replacement of the applicable
pre-revised scale with special pay by a
revised scale without special pay. Since
special - pay ceased to be reckomed for the
purpose of pensionary benefits aﬁter 1.1.86,



