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COPY OF LETTER NO.AGF/31/66/4843/(9) BATED1OTH AUGUST,1966
FROM THE ATTORNEY GENERAL OF INDIA, ‘

Re, The question whether a.paimiﬂant government
soexvant can be deeconfirmeds

The present pesition in law as I understand is a8 a result
ot Bhinazs‘s case, A.1.A,% 1958 5.C, 36 and Motiram against
NJELF, Iﬁlﬂﬁy¢ A.1.R,.1964 S,.C, 635, is that any termination of
service of a pormanent government servant who is entitled to a
stipulated peried of service under the rulee earlisr than the date
of expizy of that peried is o dismissal., The Govermment servant
has a security of tenure which cannet be disturbed unless the
procedure of an enquiry and @ reasonable opportunity of being heaxd
ha 8 been gone throughk., The question here is what is called
deconfizmation, i.e., the setting aside of revarsal of a confire
mation made in erroer., Thaterrer may arise either because of
ignerance end se nonecompliance with & rule having statutoxy force
ar with departmental instructions regulating the matter of promotior
or confirmation, There ie no rzuling which bears absolutely directly
en the point but this much I think is elear that if the pezson who
effects the confirmation as the authority to do so, but acts in
disregard of a stetutery bar or condition, his actieon can have no
effect and the confirmation could be reversed as seon as the error
is discovered, If, of course, there is some yule which snables
the cenfirming authority te exercise his discretien in a particular
case nethwithstanding the bar or condition, t'en 1 think the action
once taken would very well be attributed attributed to ths sxsrelse
of such a discretion and it would not be possible to treat the :
confirmation as of no effect, If, hewsver, there is no statutory
bar but only departmental edvice and the confirming suthority is
the authority to confism then ! doubt whather that confimmation
could be reversed on the ground of a mistake. In the cese of State
of Punjab against Jagdeop Sing, the Supreme Ceurt held that the
order of the Financial Commissicner confirming certain Tehsildars
had ne legal foundation because the Financial Commissioner was not
empowered by any rule te creats the post of a Tehsildar, the fact
in that case being. thet thers wore no substantive vecancies and the
missioner had no power to create new posts. It appears therew
fore that if confizmation is made when there are no substantive
vacancies the act of confirmation would Be invalid, Further, that
& confirmetion contrary to statutory rules would be liable to be
reversed or cancelled, The test is whether the govermment servant
scquired a right to hold the pest substantively or permanently by
 reasen of the confirmation, If the confizming authority had the
pawer and ne statutery rule was transgressed and their existed the
necessary substantive vacancy 1 think it would net be possible to
reverse the agction, : :

2+ As to administrative instructions, they are ne deubt pieces of
guidance or advices They have no mandatoxy force., If the confipe
ming autheority aitha:-&n@u%nglyer unknewingly acts in defiance of
any such ipstructions, it Hlay be a matter Between him and the
‘Government, but I think the persen confirmed would have a right to
say that he cannot be dewconfirmed, assuming that the confirming
authority if there is ne substantive vacancy has the right at his
option to create an additional past, . ¥
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‘There has besn in the decisions above mentionsd 2 zodd deal of
discussion as %o what 1s removales Whether a de=confirmction is &
reduetion in pank or not must depend on circwmstances of saeh cases
If the econfirmation cannot be igatiﬁp& as being strietly secording |
to the statutory rules, or is in faet contrary to any cuch rale, |
there can be no guesticn of the dew~confirmation baing a reduetion in |

_ rank or removale In the cuse of a porson who 1s de--onfirméd because

he was confirmed in breach of some administrative instructions, 1s

1t a reduction in vank or removal? Ho doubt the slement of pubdghe
. ment has been eumphasised in certain declsiong, but the case of

Votiram against the NG J Railway would appear to have held (and
that to some extent ie gupported by Dhingra's ease) that the
deprivation of a government servant of what he has a right to hold
for a specific term cariier thant that term is in 1tself a termina-
tion or in a given case Peduction in ranks Tt may be asked how ie
4t possible to hold an enguiry in such a eanse since there 1is nothing

_to be enquired dwrmurhomipzsx inte. No charge can be framed amd
./ 'no evidence can be leds The answer, I think, 1s that since there 1s

no power at all to remove or reduce in rank in such a cnee as has

been mentioned, no guestior of any enquiry s#ises. Tho de=confirming
4n such a case 1s ab indtlo wrong and the government sewrant neauires
. the right to have hinmsclf put %ﬁk where he wass I J0 not think

the caseof Devasaharam zrainst the State of Madras has mny velevance |

%o the matter in hani, That was a ease or refixation of zaniority
‘and the ewestion was whather a refi-ati-n whereby a govarnsent

gorvant lost gome seniority was = reducstion 4n rank, I8 that mga
the question was vhether article 311(2) was sttracted, Burely, where

there is purported deconfirmation because the authorifiss think

mlﬁam in only if

there bas been a migtake reliance would be placed by the government
gervant affected no on artiecle 311 but on his substant Pight to
hold thepost without interference except in the case of fscnduet,

~ He need not plead article 811 at all, I agree with tho ey

indicated in the lasi part of the Stetement of t & eazo that 231(2)
there was the intention to penalise the -

government servant. To put it finally if the confirm-tion has been

 contrary to statutory mulcs de-confirmation is merely gmzﬁhing‘ the

matter right and requires no proccedings wnder 211s I7 the dew

confirmation iz becance there was a mietake in not absorving

adninistrative instructions, obviously no action wnder 211 1g called

fory but the dew-confirmation would be wrong and the government
servant would be afu]ﬁule& to be put back whore he was, _

4. _There may be other ciremmstances leading to a misteke vhich

 “eould ustdify de-confirnction, for imstanﬁaé if the error is in

naming the wrong person - mistake in ldentd

vy S

. Be T answer | the euogtions as ?\Qilmlh

(1) If the government servant scouired a right to the post he .
- is confirmed in, then demconfirmation resulting in hle
~ being in & lower post would be veduction in rent. t¢ to
the aprlicaticn of article 811 I donot see how eharpes
~ean be framed. If in confirming there was nomecomplisnce
wvith a statuiory M¥le, no ewestion of charses arises and
aven otherwise, 1% is difficult to see hov o anguiry
ean be helds éhe basis of the decigions s=ens Lo be
that the article applies when sction is talnn whiieh is by
vay of punishment or results in some =1ur o ¥ho poverne
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