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GOVERNMENT OF INDIA (BHA '
MINISTRY OF RAILWAYS (RA T nean s h o AR)

(RAIL MANT
RAILWAY BOARD A -
RBE NO'?.?/QUCJ_—
X (EYIV99/PN1/32. NEW DELH] Dated: 5.06.2002

geral Managers & FA&CAOQs,
e Zonsl Railways and Production Units,
M

Sub: Judgement dated 2722002 of t i :
dismissing the WP, No, he High Court of Judicature at Madras

: 15333/ : :
judgement dt. 7.6.99 of 99 filed by Shri P.M.Joseph against

_ CAT/Chennai ---—-.100% commutation of
pension on permanent absorption, option once exercised is final.

Ref:  Board’s letter of even number gt 15.10.99.

< %.CL L O

—S-SREERAM)

. Director Finance (Estt.)IIL.,
Railway Board.

DA: As above.

Copy to:

EDPC-I, DPC, EDV(E), DS(D),EDE(Res), EDE,(JS, JS(G)JS(E),
KG),ERB-111, E(O)L, II, I & (CC), PC-II, IV,V, E(P&A)L, Il & ERB-L.

“opy to:
f Smt, Gangamurthy, Director (Pension),
Deptt, of Pension & Pensioners' Welfare,
3rd Floor, Lok Nayak Bhavan,

Khan Market,

New Delhj

e .




In the High Coyrt

}\ of Judicatyre at Madras
/'{. Dated 27.02.2002

b
/‘/ CD"‘”’
i
| e Honhour
!’ g ™ able Mr.Justlce |, o

i/ Jayasimha Bap
[ /4 UJI The Honourable ""‘-Justand u
/ \

ice
: F.M. Ibranim Kalifulila
’“3 Writ P-tition N
b 0.15333 of 1999
eph
p Petiti oner
) Vs,

ian;ar India.rep.by ’
fr"U” () Railway Board f
!::; of Railways) o

thi

union of India, rep.by
M.y (Expenditure)

:ry of Finance, . -
 lock: .

ethi & 110 001 7

jrector (P-N)'::‘;[ ° [

inent of Pension 79
frensioners Welfare |
cjoors Lok Nayak Bhawan,
jetni & 110 003

Ptpdf'l!f’ “and Audi ta@
1 of India., \ w9
yshadur Shah Zafar Marg,
elhi G 110 002 o S atng e

genzral Manager.
rn Railway:.
Town, Chennai O 600 003

Registrar.

l Administrative Tribunal.

Bench., .

i G 600 104 Ruspond-ntQ,_

Petition preferred under Article 226 of the Constitution of India
ing for jissuance of writ of certiorarified mandamus calling for the
ds of the Order of the é6th respondent in 0.A.No.482/99 dated 7.6.1999,

the same and direct the 1st respondent to issue orders permitting the
tioner to revise petitioner’s earlier option to commute petitioner’s

Pension to that of commutation of onethird pansion anq consequantly,
% the settlement dues from the ravised date of commutation.
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Mr. Vijay N.f“.y-n

ner
::ar r::;;:rgcnt- ; Mrs.Aparna Nandakuman
or
Fl'o:nglfpondcnts ! No appearance
6
gort-obth rupandlntl Tribunal
OoRDER

(order of the Court was made by R. J.y“imh. .

ab,

petitioner is 8 pensioner, who hag "J,,
of his pension at the time he ": -

aking with effect from , 3. ‘bs:,rlt

commuting
covernment of India, Hini.tr\y.;?aa. N

der issued by the
‘:;. writ petitioner having been-an employee of h Rag,
the time while sanctioning the '"”'”’”t‘lbsorpt: '”wh"yh‘
contain the following condition wregarding retiren, on 4, "y,
will be entitleq tQr'rt b.nIth:?

Failway service in t:,.. '\"1:"1,

Mg .n. !

Retirement ‘Senefitsi— He
in respect of his
Board’g httwbnﬂl

benefits
OM quoted above as circulated ‘vide
1/5 dated 16.4,1986. Retirement o
Vi L ® ; ., b.ﬂ.f ]
'm)“ ta Bned F.H. 'Jnnp;t' tuhNu
"

F(E)III/86/PN-
would be worked out and intima _
v to IRCON would be disbursabl o the officer i . Ph as
his pay in IRCON from the da @}hig permanent - .%dditic,:'l'.
pravided the officer gives aH/u W;g_!k;ng that: irf;g:'b'w
of! t&oﬂ'lcer ter 409t X the inst .i Cven,
ok ) ol : i:f 'lth::

services !
IRCON or the! cer within f two yedfs
date of his retirement frof ' Ggvernment of fﬁd14 rom
permission of Government of I 1 iwgdld be obtainey s'f‘vit:"
afficer before he takes any Pfd) te 'employment.” & ; by the
2. tn “addition { t%?/}hu‘_% ,gicu tidne. 1y
stipulated in paragraph 2(1%;&&_1?1;‘{‘* order.as Urider: T Vi
. * gty el e . " a
“  Any rbr-_teoi-'v-\. ubcr;g..n{t on sof
gratuity/commutati R d-?rde"d'uponé'e Govérnment g:nsicmf
in respect of Officers bf Central Civil Service/r Ingjy
service after the permanent absorption of Shri P.M. Jos:;,:"‘,
in

IRCON uquld not be extended"

Y

t

3., It is admitted by the petitioner that hne
allowed to commute not merely one—third of the pensio o
ceiling up to which other Government servants were F -the
permitted to commute their pension, but that he Peiny
lllow.-d to commute the remaining two-thirds. He cgz o
exercise the option to have the two-thirds also commuted L

The petitioner filed an original petition before

3A.
in the year 1999 clainming

::e Central Administrative Tribunal
e benefit of the revised pension sanctioned by the

G :
o s e e ceneiind, Kok urspapt, i dhe © T
as it is' coﬁt“a: contended by him before the Tribunal., even
AR Sware: Lr th:n ed before us., that had the petitioner been
PENSion in ruturYear* 1988 the 1likely upward revision of
and {:ilure to so ?’; o M.DUId not have exercised this optiom
the ¢ tion ex P inform him at that point of time vitiates
xercised. Petitioner sought liberty to avercise 2

-
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and repay the amount which he had recelved at

oP! (ime and, thereafter, receive pension at the
" int The Tribunal rejected his clainm.
f":t Pwr"""'
::Jﬁ‘ fhe Bupreme Court, in the case of Des Raj
f 3 union of India (1991) 2 gcc 244), considered

492" V';f a Government servant who had received 100%
cl.iﬂn of his pansion at the time of his absorptionn into
utl“:.,-vit:! undertaking, which absorption stipulated that
uptis ot B2 entitieo éo the benefit of revision in pension
g Puov g, The Apex CLourt held that persons like the
# (utV . therein belonged to a different class from that of
'ﬂtina GDV“‘"""M servants who were allowed to commute
F:hcf' ipd OF their pension, and denied any right to commute
e .m-ming two-t::::m It was also held by the Court.
(e rconﬂut'“o” ts. about certain advantages. The
e "ng pensioner geis a lump sum amount which ordinarily he
ave received in the course of his 1ife spread over a
gubject o his continuing to 1live. Thus, two
tages are C'_"‘“““Y forthcoming out of commutation & (1)
V0 pitlity oF @ lump sum amount, and (2) the risk factor.
resent case, the petitioners had not only got onethird
i their pension f:cmm"t‘d but exercised the option of getting
of “entire pension commuted and in lieu thereof got a lump
"";. guch pereons cannot fall in the category of Central
o ernment FENSiOners for the purposes of getting benefit of
G?bera”“d Pension Rules which can be made applicable only to
pntral Covernaee i Pensioners. ' It is ho doubt ‘Correct that
family | PENSION has ‘been aliowed in case of. the persons
:T:. the pet! tidhers but thlﬁdd.‘ﬁ""' make them "entitled to

{n

Lntr‘

{ any begefit igiven to ithé pensioners on dctodnt of the

Sbﬂ‘ﬂi“d ;lﬂﬁa_i‘iﬁﬂ Rules taking note of the fallen /value of
the rupee." \ o g b i !

3. lnll;jat--_-‘ was said in thl’i Eise by’ the Supreme Court
would apply to the facts of this case.as well, although the
question regarding the right, if any, of the person falling
sithin the class 'tgri!ig ed.by the Supreme TFfourt to give a
revised option was nét " .an issué before® the Court. When the
facts are that the option has been exercised and the commuted
amount has been received, the right of such a person to have
the Liberalised Pension Rules applied having been negatived by
the Supreme Court, the question of permitting such a person to
recall his option now and reversing the whole process which
had been completed way back in the year 1988 does not arise.

6. Learned counsel for the petitioner submitted that
the Supreme Court had, in the case of Welfare Association of
Absorbed Central Government Employees in Public Enterprises
and others Vs. P.V. Sundararajan & anr. (1996) 2 S.C.C.187)
held that the denial of the benefits given to the petitioners
in the Common Cause Case (1987) 1 SCC 142) resulted in
discrimination and. thereforer violated Articles 14 and 1& of
the Constitution. The benefit: which had been recognised in
the Common Cause Case (supra): was the right of a person who
had co-nuted his pension up to one-third to have his cne-third
restor. - after a period of fifteen years. It was held by the
Court - .t that right to have the one-third commuted portion



ly to those wh
vailable not only Q hag
restored 1;u: had also commuted the remaining ¢,

one-third:
that case did not

7. o

he iberalised Pension Ry) Nejg

bil of ¢ L Uleg, ey

:gfl::: jssue before the cOu:!- I:;Zcourt F'f'rro:' thay thy

A of the ccs (Pension) Rules., r and held that to h“
37-A © cut distinction between the one-third p, . the, N
- muted without any condition gy, io o:

to be r"'hr.d ‘Ch‘!d' th‘

n to be com
:.n::gird portion of pension .
wo ijtions attached to it. It then e

Obg LTI

i ond

E;?.:;::D::t?h:t so far as conmui,t?on of an"thind
nsion i concerned: th." p.t:tz?nerg herein il
titioners in "Common Cause' case S :nd on 'iﬂil.r
with no difference. 8o far as he balance of 4, 00t
pension i8S concerned. the petitioners herein have rece; o
(terminal benefits) oOn conditign Ofv'uthu

of drawing twa=thirg, of::';

commuted value : .
surrendering of their right
Cesnsnss THE reasoning for restorin P.
pension. ar e ' 9 O "
case of "Common Cause"” P'tit}htw

1on,

commu ted pension in the
equally applies to the restoration of one-thirgd con "y
pension in the case of the petitioners as well."” Mmy ¥

8. The Court. thus,.did not hold that the commy;

twothird with condi tipns attached was xin ‘n!ha,

legally infirm. The Court al aj‘id not hold -}hng lhgg.yufr

had received that two-third amount should have th‘:;¥POFtu 9

to refund that amount. and instead. claim pensign ¥ i :1t

had commuted only one-third thstéadiof the whogeg ! hey
t  ; . S § ‘

9. The petitioner’s iclaim that even. the balan,
two-thirds, 'which he had already commuted. should how, ilft.;:
the interval of a decade and more. be treated as not  havip
been commuted and the petitioner be treated ‘as a Parsn
is'm <claim which

entitled to receive pension to that extent,
from that judgment of the Apa,

does not find any support
- EAY 7

cgur‘tl 3'\ - T
placed reliance an the

The Court in

of the

10. Learned counsel also
of the Apex Court in the case of State of Tamil Nady

Jjudgment
Balakrishnan (1994 Supp (3) S8.C.C.204)r wherein,
a clause in a Government Order

Vs. V.S.
the Apex Court struck down
issued by the State of Tamil Nadu under which persons who had

been working in the Government were allowed to be absorbed in
the State Dairy Development Corporation after treating them as
having retired from Government service with a right to receivs
pension for the period of service rendered by them in the
Government ., sub ject to the condition that  any further
liberalisation of Pension Rules decided by the Government., for
Government emplayees after the permanent absorption of
f:vernnent Servants in the Federation would not be extended to

em, The Court held that that provision was, on the face of

it, arbitrary.

11, The petitioner' in this_“ case had himself

::;E;;azélzalﬂftEd. to commute the remaining two-third. even

chol e s under no obligation to do sqg. Having made his

reverse th' Canhot now, more than a decade later, ceeh ic
at action on the ground that he had not been made

~



e the OPt10N Was exercised, that
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tim

gpe l1d incr
st gion wou ease substa amo
an Nntial unt
" ne fP r'“"ion: (Eon tine  to tise n Nei PUSLES By

o i el
af', n ":ﬂ, naf‘h : :her.v:;”'::"t could have forcca:':" bl
AT whethe uld be any revision i at that
P't, "hl {m thereof, as also the quant in future, ang
um.

1 knowledge of the condition atta:;:;"'s made a
1t g

4 t
g0’ qth fY
if Lce W to hold that the
ple petitio
o P"':‘m had done long ago. nar 8till hes a rignt to

ot whe
u,-.da > The Rules which apply to oth
- e
ol the commutation of anything nor: P::SIOn.rs do not
r nhad the benafit of an exception mic;ﬂ":nc;third.
also not

r one

::l::: on himy bl:l regarding which he was given. 4
th 4ption h:vt:5 rtl'l'lun been exercised and lh.h' op?ion.
fh:mg receive :h ull amount payable on that bu,"tjhcnor
"'uﬂ f tiﬂl; X ; petitioner cannot now clai' st that
{mrﬂ“‘"‘ ought to have foreseen the future and .
g trat, he wouldbe fordgeing & grest dowl o o
visions in pension, when he was o:?::e:y ::y
e

y

ture M€ ,
f‘ commuting the remaining two-third of the persi
. . ) 1510N

0 T
renptation g
.1.0'
% The order issued b
y the Government
1997 by the Department of Pension and Pon:?o§:::

pctobe’’
in paragraph 7(a) reads thus:

H.lflf‘l
PENSION:— Where the Gaovernment servants on permanent

bodies

gpsorption ig\ ppgb}ic sector, .‘undertakings/autoriomous
tinue toL ﬂkﬁwgpension s.ganilpiyffrnn the (Government, the
f such mbsorbes will'bd”bpdftcd in terms of these

ervants have drawn one

to 100% of their
the restoration of
per Supreme Court

Pcrllioﬂ o
orders-
time 1
Fpnsions an

In cases where the Government s
ump sum terminal benefi ts { equal
d ' have become entitled  to

onethird commuted portion of pension as
judgment dated 15 12.1995 their cases'will Aot be ‘covered by
il , Wi by kg ud f T

these orders.” :

14. The. Judggent _of the.Sup;gneﬂbgnEt reported in
welfare Association of’ ssorbed Central overnment Employees
(1996) 2 s.c.Cc.187) ¢ supra) only_enables the petitioner to

third of the commuted pension and no more. AS the
one-third

receive one-
petitioner has not yet become eligible to receive
portion: the fifteen year period not having expired from the
the question as to whether that onethird
to him as pension at

date of commutation:
of the amount which would b

the time he received the commute .
rate or as revised by applying the liberalise

Srinted after the report of the v Pay Commission:
require our consideratinn at this time.

15. The Tribunal:-
re jecting the petitioner’s pr
exercise & fresh option nowv.
dismissed.

Index:Yes

Btr/
sSd/-
Assistant Registrar

/

; True Copy 4 VL “ -

acome payable

d amount: would be at the old

d pension ratas
does not

thercfore, Wwas not in error in
ayer to recall his option and to
The writ petition is:, therefore:
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ilway Board

To
{. The Secretary (E) Ra
ion of Indiar
f Railways)

(Ministry =)
Rail BEhavan:
New Delhi &4 110 001

Secretary (Expcndlturc)

2. The
Union of Indiar
Ministry of Finance.

North Block:
New Delhi G 110 001

3. The pirector (P.W)»
Department of Pension

and Pensioners Welfare

3rd Floor: LOK Nayak Bhawan:
New Delhi U 110 003

4. The Comptroller and Auditor

General of India.
10, Bhahadur Shah Zafar Marg:

New Delhi (7110 002

S. The General Manager:

Southern. Railway:
Park Town. Chennai G 600 003
g;ntTh. Registrar, i 4
ral Adnifigtrative Tribumaly

Madras Bcnchr z:{ . Trlbuﬂ?}f”fé : PR
Chennai { aoE {dn 77 ENA
N | 7 B

one cc to Mr. r .

SR 12049

L7

#
oy
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R. Jayasimha Babu, J

and
F L i
M. Ibrahim Kalifulla,dJ.

W.P.No.15333 of 1999



